August 31, 2004

To:
Provincial Planning and Environmental Services Branch,

Ministry of   Municipal Affairs and Housing 777 Bay St, 14th Floor,

Toronto, ON  M5G 2E5 

From:
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1174 Ridge Rd
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moniqueatherton@primus.ca
Re:     Comments on Planning Reform, Government of Ontario



This letter is in response to the request by the Ministry of Municipal Affairs and Housing for comments concerning the land use planning process, with particular regard to public accessibility of the Ontario Municipal Board.

The scope of the reform currently being considered appears to be narrow, focusing on improvements rather than alternatives or structural changes to the Board. To use the vernacular of the Board, this is simply putting fresh lipstick on a dirty face. The role of the OMB in Ontario’s planning process requires a much more comprehensive review and reform.

I have participated as a party during two separate OMB processes concerning the same application for an aggregate licence for Vinemount Quarries. The initial application came before the Board in 2002. A PreHearing was held followed by Board-directed mediation sessions. As a result of a motion I brought to challenge the jurisdiction of the Board to hear this matter because of an improper referral from the MNR, the first application was withdrawn. Vinemount Quarries then reapplied and the application was once again referred to the OMB. In this subsequent process I also represented a residents group without a lawyer at two PreHearings, settlement negotiations, and ultimately a Hearing in June 2004. The relevant OMB decision #’s are 0893, 0556, 0241, 0630, and 1164.

Throughout this experience at the OMB, I identified some opportunities that could make public participation in this process more meaningful. I will use examples from this experience to illustrate these opportunities. 

It is not enough to encourage public participation and to provide a forum for citizens to express their views. Citizens’ groups must be provided with an opportunity to present evidence in a manner that is useful to the Board. Public opinion as to the merits of a particular land use or development and whether or not that use is adverse or excessive should play a larger and more identifiable role in determining the merits of a proposal and in the formulation of a member’s decision. 

The present structure of an OMB Hearing provides a very uneven playing field for most citizens. Without major reforms and structural changes to the OMB, the best opportunities for public involvement and effective participation are prior to a Hearing. In the case of applications referred under the Aggregate Resources Act, there may also be opportunities for more effective public participation prior to an application being referred to the Board.

Comments Regarding Referrals to the OMB under the ARA:

1.The OMB should be provided with documentation from the MNR that demonstrates that the applicant, prior to the referral of the licence application, has met the requirements of the Provincial Standards.

Example: The ARA requires that the applicant attempt to resolve all of the objections. The Provincial Standards provide the time frame and indicate the documentation required. In the first application process, which began in 1999, the objections raised by residents were not addressed and the application was referred prematurely. It was necessary for residents to bring a motion to the OMB before the MNR retracted their referral and considered the application withdrawn in accordance with the standards. This was very challenging and expensive and should not have been the responsibility of citizens.

2.The OMB should ensure that the applicant has submitted a report concerning any outstanding issue that is being referred to the OMB for resolution.

Example: Noise and dust issues were referred to the Board for resolution on both licence applications. Numerous dust and noise complaints and objections had been received by the MNR regarding this operation. The MNR reporting standards for the application did not require that noise and dust reports be submitted with the licence application as the separation distance to the nearest receptor was greater than 300m. The noise report that was finally submitted following the prehearing of the second OMB process indicated that many modifications to the proposal were required to achieve noise levels compliant with MOE regulations at all receptors. This included residences at distances of over 900m - more than three times the distance at which the Provincial Standards would have required a report. Noise and dust were the only issues that remained unresolved and were ultimately addressed at the Hearing.

Alternatively, a better remedy to this problem might be to revise the MNR report standards to require dust, noise and blasting reports be submitted with the application for operations within 1000m of a sensitive receptor. The MOE, who regulates these adverse impacts, has determined that a Quarry, being a class III industry, typically affects an area of up to 1000m from the site. 

3. The MNR could take a more active role in reviewing licence applications and in the resolution of issues prior to the referral to the OMB. Since the OMB does not review most aggregate licence applications, this might encourage applicants to submit a better and more thorough first proposal.

Example: During both licence applications many residents submitted objections, recommendations, and requests for additional information. Many wondered if their letters were even read, as there was no response from the MNR.  The aggregate inspector spent 6 full days attending Hearings on this application, which considering she is solely responsible for such a great number of sites, does not seem to be a productive use of her time. A fraction of this time spent ensuring that the application would result in an operation compliant with all applicable laws and guidelines prior to referring it to the Board could have been time better spent.

Ensuring that all relevant information has been provided to interested citizens and that their concerns and objections have been seriously addressed, as required by the ARA, would improve the likelihood of resolution of issues prior to the need for the matter to be referred to the OMB arising.

Comments Regarding Effective Public Participation in the OMB Process:

1. OMB Case Management:

Consultation Discussion Paper #3 – OMB reform states that “ The Board hired a staff of professional planners and other advisors to both provide support to members and to liaise with parties involved in a hearing.” If this assistance is available then participating parties, especially those unfamiliar with Board procedure and decision making criteria, should be informed that a planner is available to consult. 

Example: A planner did not contact us during either process. Our caseworker, who was largely unavailable, did not inform us of this enhanced case management. The OMB publications, which were simplistic and of limited assistance, did not provide this information. We did not receive any particular assistance from anyone at the OMB. In fact, I called the OMB legal department twice to ask general questions of law regarding OMB procedure, and on both occasions I was told that I should consult an outside lawyer.

2. Mediation and Discoveries:

It seems unlikely that ordering mediation between unwilling parties could bring positive results. Instead it is possible to order a meeting for discoveries. This would provide parties and participants with the opportunity to question experts and get all information relevant to issues. This would be a good use of Board resources since a member would not necessarily be required to attend. It is possible that this information sharing and discussion might lead to a willingness of the parties to participate in mediation. 

3. OMB Rule #70

OMB Rule #70 currently protects, in perpetuity, any information, data, reports or communication that is presented during Mediation. This exclusionary rule should be amended to be consistent with Canadian Laws of Evidence regarding settlement privilege. Only communication, the purpose of which is to attempt to affect a settlement, should be protected by this rule. If this rule could be used to conceal damaging information and prevent its inclusion at a Hearing in the event that mediation is unsuccessful, then it could undermine the purpose that it is trying to serve and prevent the full evaluation of all the relevant evidence.

4. Participant and Party Status:

Currently individuals and citizens groups have two choices if they wish to participate at the OMB. To choose Party status means that in many cases the preparation and participation in a Hearing must become a full time job involving considerable expense. To choose Participant status appears to serve no useful purpose other than ultimately to allow the Board to state that all concerned have had an opportunity to participate. Participant status could be made more meaningful by requiring that the proponent address, in writing, all written submissions made by participants. This would then allow an opportunity for participants to reply at a Hearing. Participants could also participate more fully at a Hearing if they were permitted to question witnesses regarding issues specific to their concerns without being required to fully participate in an entire complex or lengthy Hearing.

Comments Regarding the Role of Experts at the OMB:

Interpretation, selection and presentation of data by an expert can vary widely, depending on the position the expert is supporting. A peer review and/or consultation with independent experts early in the process may reassure citizens, making a Hearing unnecessary, or it may facilitate a settlement or help to refine outstanding issues. If the Board considers expert testimony to be the best evidence, as it seems to be the basis for OMB decisions, then all parties should be able to provide this best evidence on issues where the Board is considering the public good. Funding for experts and lawyers could be made available for parties determined to be acting in the public interest who do not financially benefit from the investment in the services of these professionals. Without this best evidence from all parties the Board is only determining what position can afford to purchase the best evidence - a determination which hardly requires a public hearing of issues.

If OMB decisions are to be based on the opinions of experts and the arguments of lawyers then such expertise should be made available not only for citizens but also for the member presiding. A member may have no more expertise with respect to particular issues than the citizens. If we must provide expert testimony, then we should expect expert understanding and expert decision making from all OMB members.

Example: I am not a lawyer. I brought a motion concerning a question of law about which the member, who also was not a lawyer, had limited knowledge. This member openly acknowledged and declared the lawyer opposing my motion to be  “an expert in environmental law, having represented many municipalities.” It would seem unlikely that this member’s determination in this case was based on his own evaluation and expertise in environmental law.    

In Consultation Discussion Paper #3, it is suggested that a Board Advisor might be provided to “give private individuals increased confidence in proceeding with an appeal without having to resort to retaining counsel or hiring expert witnesses.” This may succeed in persuading more individuals to participate in OMB Hearings, but will this participation be effective? How will this participation without professionals be meaningful if OMB decisions must be supported by expertise that is available only to the proponent?

Summary:

The function of the OMB in Ontario’s planning system will not itself be improved by superficial reforms or by encouraging a greater number of people to participate in a poor process. Soliciting the views of citizens and then disregarding them will only succeed in creating greater public dissatisfaction and alienation from the OMB process. Instead of looking for better ways to encourage more individuals to participate and speak to the Board, a more productive approach would be to look for better ways for the Board to listen. If the public sees that the OMB is responsive and that its decisions appropriately reflect their concerns regarding land use planning, then this will provide incentive for individuals to participate. The cosmetic reforms currently being considered will not be sufficient to create a process in which the public can participate in an effective and meaningful way. 
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